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Thi s appeal has been taken in accordance with 4l United States
Code 239(g) and 46 CFR 5. 30-1.

By order dated 17 Decenber 1982, an Adm nistrative Law Judge
of the United States Coast Guard Seattle, Washington, suspended
Appel lant's seaman's docunent for ten nonths upon finding him
guilty of msconduct. The specification found proved all eges that
whi | e serving as abl e-bodi ed seaman on board the SS PRI NCE W LLI AM
SOUND under authority of the docunent above captioned, on or about
12 Decenber 1981 through 19 Decenber 1981, Appellant wongfully
saved in the capacity noted his docunent was in the possession of
the Coast Quard in Conpliance with a Coast Quard Admnistrative Law
Judge' s order

The hearing was held in Seattle, Washington on 9 Septenber, 20
Cct ober, and 17 Decenber 1982.

At the hearing Appellant was represented by professional
counsel. Prior to arraignnent, Appellant noved for dismssal. The
nmotion was denied. After denial of the notion to dism ss and upon
bei ng arraigned, Appellant entered a plea of guilty to the charge
an specification.

The Investigating Oficer introduced in evidence sixteen
docunent s.

The Appel |l ant of fered no defense.

At the end of the hearing, the Admnistrative Law Judge
rendered and oral decision in which he concluded that the charge
and single specification had been proved by plea. He then served
a witten order on Appellant suspending all docunents issues to
Appel lant for a period of ten nonths.

The entire decision was served on 12 January 1983. Appeal was
tinely filed on 22 Decenber 1982, and perfected on 23 March 1983.

FI NDI NGS OF FACT




On 9 Septenber 1981, after a hearing held at Long Beach,
California,an Adm nistrative Law Judge of the United States Coast
Guard entered an order revoking Appellant's merchant mariner's
docunent. At that tine, Appellant surrendered the docunent to the
United States Guard in accordance with the Admnistrative Law
Judge's order. On 2 Cctober 1981, the Appellant appeal ed fromthe
order of revocation. On 22 July 1982 Appeal Decision 2280 nodified
the order of revocation to provide for 10 nont hs suspensi on.

Prior to surrendering his nerchant mariner's docunent,
Appel I ant had mad a photocopy of it and had the copy lam nated in
plastic so that it |ooked very nuch like an original mariner's
docunent . Appel l ant used the copy of his docunent to obtain
enploynment in the capacity of able-bodied seaman aboard the SS
PRINCE WLLIAM SOUND, from 12 Decenber 1981 when he accepted
enpl oynment and boarded the vessel at Martinez, California, until 19
Decenber 1981, when he left the vessel at Val dez, Al aska. During
the period in question, Appellant's nmerchant mariner's docunent was
in the possession of the Coast Guard.

Upon the arrival of the SS PRINCE WLLIAM SOUND in Val dez
Al aska, the Coast Cuard discovered that Appellant did not, in fact,
possess a valid nerchant mariner's docunent.

Appellant's prior record is as follow

(1) S.S. THOWSON LYKES: M sconduct (assault and
battery); six nonths outright suspension plus four nonths
suspension on twelve nonths probation, at New Ol eans,
LA, June 1953.

(2) S.S. COPPER STATE: M sconduct (failure to perform
assault and battery); three nonths outright suspension
pl us three nonths suspension on twel ve nonths probation;
at New Ol eans, LA, February 1961. COWMWANDANT DECI SI ON
ON APPEAL #1298, AFFIRVED 2 March 1962.

(3) S.S. SOONER STAT: M sconduct (failure to join, at
Kobe, Japan); Adnonition, at San Franci sco, Ca, Decenber
1962.

(4) S.S SANTA RITA. M sconduct (foul and abusive | anguage
directed to vessel's officers; failure to performdue to
i ntoxication); four nonths suspension on twelve nonths
probati on New York, NY July 1962.

(5) S.S. EVERGREEN STATE: M sconduct (failure to
perform failure to join); two nonths outright suspension
pl us four nonths suspension on twelve nonths probation,
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at Seattle, WA, April 1966

(6) S.S AMERICAN REPUBLIC. M sconduct (creation a
di sturbance; absent w thout |eave; failure to performdue
to intoxication, failure to join); twelve ninths outright
suspensi on plus six nonths suspension on ei ghteen nonths
probation; at Charleston, SC, Decenber 1966. COVMANDANT
DECI SI ON ON APPEAL #1727, AFFIRVED 16 Cctober 1968.

(7) S.S. MARYLAND TRADER M sconduct (failure to join);
three nonths outright suspension plus six nonths
suspension on twelve nonths probation; at Boston, NA
March 1970. COVVANDANT DECI SION ON APPEAL #1837,
AFFI RVED 16 APRIL 19719

(8 S.S. AUSTRAL LIGHTNING M sconduct (failure to
perform four specifications, failure to join, two
specifications, inconpetence, three specifications);
Revocation at Los Angel es, CA, Septenber  1981.
COMVANDANT DECI SION ON APPEAL #2080, 22 July 1982.
AFFI RMED M sconduct, DI SM SSED | nconpet ence, MODI FI ED
sanction to ten nonths outright suspension.

BASES OF APPEAL

This apeak has been taken from the order inposed by the
Adm nistrative Law Judge. Appel | ant asserts that t he
Adm ni strative Law Judge erred:

(1) when he denied a defense notion to dismss the charge
and specification;

(2) when he admtted three separate pieces of evidence over
Appel  ant' s objection that they constituted hearsay evidence;
and

(3) when he departed from the Scale of Average Orders in
i nposing a sanction in this case.

APPEARANCES: Davies, Roberts, Reed, Anderson, and Wacker, by Denny
Ander son.

CPI NI ON
I

Appel lant first asserts that the Admnistrative Law Judge
erred when he denied his notion to dismss. | do not agree.
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In his notion Appellant argued that had he know that the Coast
Guard intended to prefer charges for this particular incident, he
woul d have appeal ed from Appeal Decision 2280, which had resulted
i n suspension of his docunent. Appellant contends that he would
have prevail ed before the NISB, and woul d have had a valid nerchant
mariner's docunent at the time of the incident in question.

The fact is that Appellant did not appeal to NTSB. What m ght
have happened had he done so is entirely speculative. I,
therefore, find no error in the Adm nistrative Law Judge's deni al
of the notion to dism ss.

Appel | ant next contends that the Adm nistrative Law Judge
erred when he admtted three separate pieces of evidence contrary
to the "hearsay rule.”

The three docunents in question were a signed statenment by the
| nvestigating Oficer; a letter from Trini dad Corporation, operator
of the S.S. PRINCE WLLIAM SOUND, to the National Maritinme Union
and a letter from the National Maritinme Union back to Trinidad
Corp. The Investigating Oficer's statenent recited that he had
contacted Coast guard Headquarters by tel ephone and been inforned
t hat Appellant had not been issued a tenporary docunment pending
appeal of the 9 Septenber 1981 order. The letter from Trinidad
Corp. asks how Appel |l ant was supplied to the vessel with an invalid
docunent. The letter fromthe Union responds that the forgery was
undet ected because of its high quality. The from the National
Maritinme Union also contains the statenent:

| understand he bragged to several nenbers after the
incident on the S.S.PRINCE WLLIAM SOUND about the
perfect copy of seaman's papers in his possession, and
defi ed anyone to detect the difference.

Except for this statenent, the three docunents contain no
i nformation regardi ng Appellant's actions other than that in the
specification to which he pleaded guilty.

A plea of guilty is sufficient in and of itself to support the
finding of proved. It constitutes a waiver of al |
non-jurisdictional defenses. Appeal Decision 1203 (DODD). | have
held that an appeal may not contravene a guilty plea. Appea
Decision 1631 (WO LITZ). A plea of guilty obviates the requirenent
for otherwi se establishing a prima facie case. Appeal Decision
1712 (KELLY). Therefore, any error in admtting these docunents
does not affect the finding that the charge and specification are
proved.
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Such evidence, of course, should not be used to establish
material facts in issue. The person charged has the right to
cross-examne wtnesses testifying against him 46 CFR
5920-45(a)(3). Al though "strict adherence to the rules of evidence
observed in courts is not required....hearsay evidence shall be
rejected if the declarant is readily available to appear as a
W t ness. " 46 CFR 5.20-95(a). Here, however, except for the
statenent set forth above, the docunents in question nerely tended
to show a basis for the charge and the guilty plea. To this

extent, | find no error or prejudice to Appellant. The statenent
set out above is arguably relevant to a matter in issue, the
sanction. |In the Decision and Order, the Adm nistrative Law Judge

di scussed in detail the matters which he considered in determ ning
the sanction. He did not nention the information in the statenent.
| conclude, therefore, that it was not used in determning the
sanction and that its admssion has not resulted in error to
Appel l ant's prejudice or provided any cause to nodify the order.

Finally, Appel | ant contents that the order of t he
Adm ni strative Law Judge fails to conport with the Scal e of Average
Orders and should be reduced. | find this argunent to be w thout
merit.

The fraudulent use of a false seaman's docunent would
ordinarily warrant a sanction of revocation. Appeal Decisions 2346
(WLLIAVE) and 2205 (ROBLES). Further, the sanction inposed at the
conclusion of a case is exclusively wthin the authority and
discretion of the Admnistrative Law Judge. He is not bound by the
Scal e of Average Orders. 46 CFR 5.20-165(a) and Appeal Deci sion
2173(PIERCE). In light of Appellant's extensive record of prior of
prior offenses and the seriousness of this offense, the sanction is
not excessive.

The finding that the charge and specification against
Appel l ant are proved is supported by his plea. The hearing was
conducted in accordance with the requirenents of applicable
regul ations. The order is appropriate.

ORDER

The order of the Adm nistrative Law Judge, dated at Seattl e,
Washi ngton on 17 Decenber 1982, is AFFI RVED

B. L. STABILE

Vice Admral, U S. Coast @Quard
VI CE COVIVANDANT
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Signed at Washington, D.C., this 12th day of June 1984.



